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Strauss v. HortonNo. S168047, Tyler v. State of CaliforniaS168066, City & County of San
Francisco v. Horton,S168078, slip op. (Cal. May 26, 2009)

On May 26, 2009, the California Supreme Court, i%-& decision, vindicated the right of
California voters to prohibit same-sex marriageotigh a constitutional amendment. Shortly
after the Court found Proposition 22 unconstitusiom June 2008, California voters again
spoke through Proposition 8 (“Prop. 8”) on the Nober 2008 ballot. Prop. 8 became the focus
of the next round of California same-sex marriagjgdtion when the plaintiffs in the case
challenged the form of enactment, arguing that P8dpad been unconstitutionally enacted as a
“revision” rather than an “amendment” to the Califia Constitution.Sip. Op. at 5.

The ACLJ filed anamicus curiae or “friend of the court” brief at the California Breme Court
arguing that Prop. 8 was properly construed asmendment to the California Constitution
because it did not substantially change the canstit. The ACLJ explained that Prop. 8
constituted only a minor change by simply and ungously providing that “[o]nly marriage
between a man and a woman is valid or recognize@ailifornia.” The California Supreme
Court agreed.

! Proposition 22 was a California statute enacteakigih voter initiative that also prohibited same-s&rriage See
In re Marriage Cases, 183 P.3d 384 (Cal. 2008). The Court’s May 2008siec became effective June 16, 2008.
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THE QUESTION PRESENTED:

The question presented before the California Supr€ourt addressed “[w]hether Proposition 8,
under the governing provisions of the Californian€titution, constitute[d] a permissible change
to the California Constitution, and—if it [did]—[¢ghCourt was] faced with the further question
of the effect, if any, of Proposition 8 upon théireated 18,000 marriages of same-sex couples
that were performed before that initiative measues adopted.”ld. at 2-3. “[T]he principal
issue before [the Court] concern[ed] the scopthefight of the people, under the provisions of

the California Constitution, to change or alter the state Constitution itself through the initiative
process so as to incorporate such a limitatiomasxalicit section of the state Constitutiord.

at 3-4.

THE CALIFORNIA SUPREME COURT CALIFORNIA VINDICATES VOTERS RIGHTS:

The California Supreme Court previously found Pr@p.unconstitutional by a 4-3 vote in the
Marriage Cases, 183 P.3d 384 (Cal. 2008), based on the Califo@aastitution as written at the
time. Significantly, when considering the congtanality of Prop. 8, all but one member of the
Court recognized their constitutional duty to appldicial restraint in light of separation of
powers principles before overturning a clear exgoesof popular will on fundamental issues.
The majority also acknowledged their duty, wheressilnle, to resolve doubts in favor of
upholding initiative enactments so that the willtbé people is given effect: “[T]he governing
California case law uniformly emphasizes that §tdur solemn duty jealously to guard the
sovereign people’s initiative power, it being orfettte most precious rights of our democratic
process’ and that ‘we are required to resolve @agwonable doubts in favor of the exercise of
this precious right.”1d. at 103 (internal quotation marks omitted).

The Court emphasized the critical role that vof#es under California law and their power to
create discrete, popular and sociological amendsrterthe California Constitution:

[T]he question whether a proposed constitutionalange constitutes a
constitutional amendment or instead a constitutioeasion does not turn upon
whethera court is of the view that the proposal “will effect amprovement” or
will “better carry out the purpose” of the preemsgt constitutional provisions;
the numerous constitutional amendments that hatezedl prior constitutional
rulings of this court demonstrate thidle people may amend the Constitution
through the initiative process whémey conclude that a judicial interpretation or
application of a preexisting constitutional prowisishould be changed.

Id. at 104.
In upholding Prop. 8, the Court, however, refusedinvalidate 18,000 same-sex marriages

legally performed after the Court previously strutdwn Proposition 22 (“Prop. 227), whereas
the Court found that Prop. 8 contained no retreadinguagé.

2Although the California Supreme Court did not indate 18,000 “marriages” of same-sex couples oatyiin
California between June 2008 (when the Californigor8me Court issued its opinion in tMarriage Cases,
holding that the prohibition of same-sex “marriag@élated the California Constitution) and NovemB608 (when
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REVISING / AMENDING THE CALIFORNIA CONSTITUTION:

In California, changes to the State Constitutioa deemed either amendments or revisions.
Amendments are relatively minor changes or modifics to the constitution that add nothing

new to the existing governmental framework of th&tes Revisions, on the other hand, are
substantial alterations to the whole of the coumtstih or to the basic governmental plan of the
state.

The source of contention for the plaintiffs in thase lay in a procedural deficiency for enacting
a constitutional revisionld. at 5. The California Constitution provides tlaaiconstitutional
amendment

may be proposed either by two-thirds of the membership of each house of the
Legislature (Cal. Const., art. XVIII, § 1) oby an initiative petition signed by
voters numbering at least 8 percent of the total votes cast for all candidates for
Governor in the last gubernatorial election (Cal. Const., art. Il, 8 8, subd. (It
art. XVIIl, 8§ 3), and further specifies that, onaa amendment is proposed by
either means, the amendment becomes part of the Gw@nstitutionif it is
approved by a simple majority of the voters who cast votes on the measure at a
statewide election. (Id., art. XVIII, § 4.)

Id. at 4. The revision process, however, is moraaud. A revision is “the kind of wholesale or
fundamental alteration of the constitutional stmuetthat appropriately could be undertaken only
by a constitutional convention, in contrast to taegory ofconstitutional amendment, which
include[s] any and all of the more discrete changes.” Id. at 6. In addition to revision by
constitutional convention, the California Consibat now provides that revisions may also be
made through legislative proposal$d. Article XVIII of the California Constitution prades
that there are two ways the document may be revitethrough a constitutional convention,
convened by the legislature, or 2) agreement ofd?/Both houses of the legislature as to a
proposed revision, which is then supported by aontgjvote of California’s citizens.

The Court resolves disputes as to whether a catishil alteration constitutes a revision or an
amendment by carefully assessing “(1) the meamuaigtlae scope of the constitutional change at

a majority of voting citizens in California voted favor of Prop. 8), the ACLJ presented a conteagument to the
Court in itsamicus curiae brief. As the ACLJ explained in its brief, whatewatus those unions may have held
previously, the only common-sense reading of Pribipos3, giving effect to the natural and ordinanganing of its
terms, is that no subdivision of the State of @atifa may legally recognize those unions as “mgesa’ This
reading was made clear not only on the face of P8oput also in the Ballot Pamphlet for the Novemd@08
General Election, distributed to all California @md. Specifically, the pamphlet included the exptam that
Proposition 8 “means that only marriage betweeraa end a womawill be recognized in California,regardless of
when or where performed.” (emphasis added). Thus, citizens were on ndheé the intended result of Prop. 8 was
that no same-sex unions, including those performe@alifornia between June and November 2008, wdigd
legally recognized in the state as “marriages.” $ame holds true for same-sex couples “marriedinother state.
In light of the above, the ACLJ argued, the cledemt of Prop. 8 is that no same-sex couples “mdirin another
state may have their union legally recognized enSkate of California as a “marriage.”
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issue, and (2) the effect—both quantitative anditize—that the constitutional change will
have orthe basic governmental plan or framework embodied in the preexisting provisions of the
California Constitution.”ld. In this case, the Court resolved the disput@awor of the voters
who enacted Prop. 8, finding no fundamental aligmato the State’s equal protection clause.
Additionally, the Court rejected the argument tRatp. 8 entirely abrogated a same-sex couple’s
right to privacy or due process:

Instead, [Prop. 8] carve[d] out a narrow and limhitexception to these state
constitutional rights, reserving the officidésignation of the term “marriage” for

the union of opposite-sex couples as a matter atk stonstitutional law, but

leaving undisturbed all of the other extremely gigant substantive aspects of a
same-sex couple’s state constitutional right t@aldsth an officially recognized

and protected family relationship and the guaramteequal protection of the

laws.

Id. at 7. The Court explained that, “[a]s a quatititamatter . . . Proposition 8 . . . adds but a
single, simple section to the Constitution [andgslmot constitute a revision. As a qualitative
matter, the act of limiting access to the desigmatf marriage to opposite-sex couples does not
have a substantial or, indeed, even a minimal etiache governmental plan or framework of
California that existed prior to the amendmend! at 8.

THE ACLJ’ sPosITION REGARDING |MPACT OF PROP. 8 ON CALIFORNIA CITIZENS:

The passage of Proposition 8 and the California&up Court’s decision upholding it mean that
the proper weight has been given to the will of peeple, in whom all power of government in
the state of California ultimately resides. What kave seen is the democratic process at work
and recognition by the California Supreme Courit®fduty to “jealously guard” the initiative
power of the people of California.



